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AER Powers and Civil Penalty Regime Consultation Paper  

The Australian Energy Council (the AEC) welcomes the opportunity to provide comment on the COAG 

Energy Council’s Consultation Paper AER Powers and Civil Penalty Regime (Consultation Paper).  

The AEC is supportive of a robust regulatory regime with a regulator that is appropriately empowered 

to investigate and enforce compliance breaches. The AER’s focus on creating a culture of compliance 

and encouraging cooperation between the industry and the regulator assists the industry to deliver 

stable and reliable energy to homes and businesses across the national energy market (NEM).  

We acknowledge the COAG Energy Council’s decision to implement two recommendations arising from 

the 2013 Review of Enforcement Regimes under the National Energy Laws (Enforcement Review), i.e.:  

 amending the national energy laws to give the AER the power to compel individuals to appear 

before it and give evidence; and  

 reviewing the national energy laws and subordinate instruments to consider which provisions 

should attract the highest maximum penalty level.  

Throughout the implementation of these recommendations the national energy objectives and the 

national energy retail objective should remain central considerations.  

We believe there are material risks in the implementation of the recommendations, particularly the 

proposal to increase civil penalties for individuals up to $200,000. We believe this change would have 

unintended consequences.  

To this end, we attach an advice from Ashurst which provides guidance on the appropriate 

implementation of these recommendations and addresses many of the questions raised in the 

Consultation Paper. The advice points to the risks attaching to an adversarial framework in energy 

market regulation:  

A shift to an adversarial approach is likely to result in more conservative behavior by regulated 

entities, and less collaboration between the regulator, market operator and the regulated as 

they necessarily move to protect themselves from legal risk. 

We set out our high level comments with a view to minimising these risks while achieving the COAG 

Energy Council’s objectives with this reform.  

New coercive information gathering powers for the AER 

The Enforcement Review recommended that the AER be given new powers to compel individuals to 

appear before it and give evidence. The ACCC Retail Electricity Pricing preliminary report echoed this 

recommendation, stating that the AER should have such powers ‘in order for the AER to effectively 

investigate and deter unlawful conduct in the wholesale market’. 
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The Administrative Review Council report on The Coercive Information-Gathering Powers of 

Government Agencies (2008) noted that  

Coercive information-gathering powers are important administrative and regulatory devices. It 

is essential that, when using them, agencies impinge on the rights of individuals only in a 

proportionate and justifiable way. Among the individual’s rights are those associated with the 

protection of property and privacy, the right to silence, and statutory rights to the protection of 

personal information. Related rights are the right to privilege against self-incrimination or self-

exposure to penalty and client legal privilege (p 6). 

A power to compel individuals to appear before a regulator and give evidence is a more invasive form 

of information gathering power than the power to produce documents, and creates considerable risk 

that an individual’s rights will be impinged upon. Being called before a regulator to give evidence also 

creates considerable stress for the individuals involved – and this stress increases where there is a risk 

that the individual concerned could face a personal penalty or other sanctions.  

From a legal perspective, ensuring the appropriate balance is achieved between the coercive powers 

of the regulator and the rights of the individual on whom these powers are being exercised requires:  

a) setting an appropriate trigger for the exercise of powers; 

b) according procedural fairness to the individual compelled; and 

c) respecting the right to privilege against self-incrimination and penalty.  

Refer to section 3 of the attached advice.  

From a policy perspective, the primary issues driving these reforms relate to improving the AER’s ability 

to investigate the conduct of market participants. We are unaware of any evidence in the Enforcement 

Review or the ACCC preliminary report (or otherwise) pointing to misconduct by individuals in the 

energy market which should attract individual sanctions – or that the AER’s lack of powers in this regard 

has impacted the AER in pursuing sanctions against market participants.   

We note further that the kinds of laws the AER regulates are highly complex, largely technical and 
operational in nature. The ability of an individual to provide information related to how they (or their body 
corporate) complied with a technical rule (e.g. rules like compliance with a dispatch instruction 
(4.9.8(a)); compliance with the Market Ancillary Service Specification and making sure they are always 
capable of complying with current Ancillary Services’ offers (4.9.8(c)), would require checking the facts, 
data and also obtaining / referencing some technical opinion within the body corporate. It must be 
remembered that compliance with many of these technical rules is not performed through behaviour, 
but through settings, systems and data, which require a very high level of technical expertise to set up 
and manage, yet may still not be perfect at a specific point in time.  

In this context, we would contend that the correct balance between appropriately empowering the 

regulator while recognising individual rights would be achieved by: 

 limiting the power to the conduct of certain investigations; and  

 providing that information obtained in an examination cannot be used against the individual, 

only the body corporate. 

Review of civil penalties 

As noted above, many of the provisions of the national energy laws and the corresponding rules are 

highly complex, and require technical, financial and operational judgements to be made by multiple 

people in the course of performing their roles.  



 

 

We agree with the conclusion in the Ashurst advice that the principles outlined in the Consultation Paper 

for establishing which provisions should attract higher civil penalties are misguided (refer to section 4.2 

of the attached advice). We echo Ashurst’s conclusion that  

the principles used to guide the application of maximum civil penalties should be those that 

consider the nature of the breach of the provision, including the seriousness of the offence, the 

harm to consumers and whether the application of a maximum civil penalty would be a 

successful deterrence...   

The recommendations in the Consultation Paper fail to take into account the functional nature of many 

of the provisions in the national energy laws. The performance of what are largely administrative 

obligations is important to the achievement of the national energy objective – and the low levels of 

existing compliance breaches indicates that the current regulatory and market settings are appropriate 

to encouraging compliance with these provisions. (Refer to paragraph (b) response to question 14 in 

the attached advice.) 

Functional rules, such as those found in the National Electricity Framework, often deal with complex 

technical and operational matters. Functional rules governing electricity generators are applied in the 

context of a very closely regulated environment, characterised by repeated interactions between the 

generator, market operator and the regulator. Compliance with those rules can require the exercise of 

scientific, engineering or related skill and judgement based on available information. Accordingly, there 

is significant scope for inadvertent non-compliance due to matters such as human error in data entry, 

miscommunication of complex data, or misunderstanding of the significance of particular technical or 

operational information. 

Secondly, functional rules are more appropriately enforced by consultative, cooperative and 

constructive engagement between the AER and Market Participants, rather than through court orders 

and penalties. Cooperation and the willing supply of information between market participants and the 

AER is essential to achieve compliance with the functional rules. Reforms to investigations and 

increasing penalties, particularly when these can be enforced against individuals, must be implemented 

in a manner which encourages rather than discourages honesty and cooperation. Failure to do so would 

result in outcomes counter to the objectives of the reforms.  

Many of the provisions proposed to attract higher civil penalties require provision of information to 

AEMO. Due to the nature of AEMO’s systems, the information required must be expressed in absolute 

terms, however there are value judgements inherent in the decision process to provide the required 

information. Much of the informational requirements are discretionary as to whether and when the 

information is required, but absolute in the requirement of accuracy (despite the inherent value 

judgements required). In this context, the application of higher civil penalty amounts risks reducing the 

information flow to AEMO – a detrimental outcome for the market as a whole. 

The recommendations in the Consultation Paper fail to take into account the functional nature of many 

of the provisions in the national energy laws. The performance of what are largely administrative 

obligations is important to the achievement of the national energy objective – and the historically low 

levels of compliance investigations that have resulted infringement notices indicates that the current 

regulatory and market settings are sufficient to encourage compliance with these provisions. (Refer to 

paragraph (b) response to question 14 in the attached advice.)  It is worth noting that not all of the 

investigations contained in Table 1 resulted in the issuing of an infringement notice, and a number of 

the investigations were for breaches of the Rules by AEMO for whom infringement notices and fines 

have not been historically issued.  

The proposed application of higher civil penalties to any particular provision should be closely 

considered, to ensure that higher penalties do not attach to administrative obligations, and to reduce 

the risk of unintended adverse market outcomes.  

 

 



 

 

Conclusion 

As the energy sector evolves and transforms, maintaining a cooperative and pro-active regulatory 

relationship is as important to industry as it is to customers. Cooperation between industry and the 

regulator is critical to deliver efficient competition and good consumer outcomes through the supply of 

safe, reliable and efficiently-costed energy to customers. Reform to the regulatory regime should seek 

to promote balance and cooperation, while reducing the risk of inadvertent consequences. 

For any questions about our submission please contact Sarah McNamara by email at 

Sarah.McNamara@energycouncil.com.au or on 03 9205 3114. 

 

Sarah McNamara  

General Manager Corporate Affairs 

Australian Energy Council  
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